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Court of Appeals of the District of Columbia 


No. 4593. 

The Capital Traction Company, a Corporation, Appellant, 

vs. | 

Robert M. Lyon, an Infant, by His Mother and Next 

Friend, Mae J. Lyon. 


a 


Supreme Court of the District of Columbia 

At Law. 


No. 70874. 

Robert M. Lyon, an Infant, by His Mother and Next 
Friend, Mae J. Lyon, Plaintiff, 

vs. 

The Capital Traction Company, a Corporation, Defendant. 

| 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ill said Dis¬ 
trict, at the times hereinafter mentioned, the following 


papers were filed and proceedings had, in the 
titled cause, to wit: 


above en- 
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1 


Declaration. 


Filed November 20, 1925. 


In the Supreme Court of the District of Columbia. 

At Law. 

No. 70874. 

Robert M. Lyon, an Infant, by Ilis Mother and Next 
Friend, Mae J. Lyon, Plaintiff, 


vs. 


The Capital Traction Company, a Corporation, Defendant. 


First Count. 

The plaintiff, Robert M. Lyon, an infant, by his mother 
and next friend, Mae J. Lyon, sues the defendant, The 
Capital Traction Company, a corporation, for that at and 
before the happening of the grievances hereinafter set 
forth, the defendant, was a common carrier of passengers 
for hire operating cars propelled by electricity over and 
upon track- laid in and upon the streets of the city of Wash¬ 
ington, District of Columbia, and along, among others, 
Fourteenth Street, Northwest, between Jefferson and Ken¬ 
nedy Streets, Northwest, in said District of Columbia; 
that on, to-wit, the 1st day of June, 1925, the infant plain¬ 
tiff boarded one of the cars of the defendant company, 
operated along said Fourteenth Street, Northwest, and 
paid the usual and customary charge or fare for his pas¬ 
sage thereon, and then and there became and was a pas¬ 
senger for hire in said car: and for that it then and there 
became and was the duty of the said defendant to exercise 
the highest degree of care and prudence in the operation 
of the said car so as to avoid injury to plaintiff and other 
passengers lawfully in and upon said car; yet notwith¬ 
standing the dutv of the defendant as aforesaid, it did not 
exercise the highest degree of care and prudence in the 
operation and control of said car, in which plaintiff was 
a passenger for hire as aforesaid, in that it negli- 
2 gently and carelessly operated said car at an exces¬ 
sive rate! of speed while the same was proceeding 


CAPITAL TRACTION COMPANY VS. R. M. LYON. 


into or around a circle or loop of said tracks maintained by 
the said defendant on said Fourteenth Street between 
Jefferson and Kennedy Streets, Northwest, near the inter¬ 
section of said Kennedy Street by Colorado Avenue, North¬ 
west, whereby and by reason whereof the said car was 
caused to violently jerk or lurch, as a result of which negli¬ 
gence and carelessness of the defendant as aforesaid, the 
plaintiff while a passenger thereon as aforesaid, standing 
near the front door preparatory to alighting therefrom at 
the regular car stop at said Fourteenth Streetj and Ken- 
nedv Street, Northwest, bv its intersection bv Colorado 
Avenue, Northwest, while in the exercise of due care on 
his part, was then and there thrown violently and with 
great force against the side of said car by the lufcli or jerk 
of said car, his right arm crashing through one of the win¬ 
dows thereof causing him diverse and severe permanent 
injuries, particularly a permanent injury to his right arm, 
the main arteries of which were completelv severed bv a 
deep cut just below the elbow resulting in the loss of a 
large amount of blood, and plaintiff thereby also received 
a severe shock to his nervous system which has rendered 
him permanently nervous, and was otherwise rendered 
sick, sore, lame and disordered, all of which have caused 
plaintiff to suffer and he will continue to suffer great pain 
and mental anguish, and his said arm will be permanently 
injured, as well as disfigured; and plaintiff further says 
that by reason of the injuries received by him a$ aforesaid 
he was for a long period of time prevented from following 
his business and occupation and will in the future from 
time to time be prevented from following his business and 
occupation thereby losing the emoluments which otherwise 
would have accrued to him, and lie was also compelled to 
lay out and expend large sums of money for medicine and 
medical attention, nursing and hospital treatment 
3 and in the future will be compelled to pay out large 
sums of money for that purpose, in and about an 
endeavor to be healed and cured of his injuries; 

i 

Wherefore, plaintiff brings this suit and claiijas the sum 
of Twenty-five Thousand ($25,000.00) dollars damages be¬ 
sides costs. 
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Second Count. 

The plaintiff, Robert M. Lyon, an infant, by his mother 
and next friend,; Mae J. Lyon, further sues the defendant, 
The Capital Traction Company, a corporation, for that at 
and before the happening of the grievances hereinafter set 
forth the said defendant was a common carrier of passen¬ 
gers for hire operating cars propelled by electricity over 
and upon tracks laid in and upon the streets of the city of 
Washington, District of Columbia, and along, among others, 
Fourteenth Street, Northwest, between Jefferson and Ken¬ 
nedy Streets, Northwest, in the said District of Columbia; 
and for that on the 1st day of June, 1925, the infant plain¬ 
tiff boarded one of the cars of the said defendant, and then 
and there paid the usual and customary charge or fare 
demanded of him bv the defendant and was then and there 
received and accepted by the said defendant as a passenger 
for hire: and the plaintiff says that it then and there be¬ 
came and was the duty of the said defendant,'-acting through 
its agents, servants or employees in charge or and operating 
the said car to exercise the highest degree of care and pru¬ 
dence in the operation and control of the same so as to 
avoid injuring plaintiff and others lawfully in and upon 
said car: yet notwithstanding its duty in the premises, the 
said defendant did not exercise such care, in that on the 
day and year aforesaid while plaintiff was a passenger for 
hire as aforesaid and while said car was being operated on 
said Fourteenth Street, between Jefferson and Kennedy 

Streets, Northwest, in said District of Columbia, at 

4 or near the intersection of said Kennedv Street bv 

* + 

what is known as Colorado Avenue, Northwest, the 
motorman or other agent, servant or employee in charge of 
and operating the said car caused the same to be propelled 
and operated with a violent, extraordinary and unusual jerk 
or jolt whereby and by reason whereof, while plaintiff was 
standing in the said car preparatory to alighting therefrom 
at the usual car stop at Fourteenth Street and Colorado 
Avenue, N. W., or Kennedy Street, while in the exercise of 
due care on his part, he was then and there thrown vio¬ 
lently and with great force against the side of the said car, 
and his right arm crashed through one of the windows 
thereof, causing him diverse, severe permanent injuries, 
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and particularly a severe permanent injury t6 his right 
arm, the main arteries of which were completely severed 
by a deep cut just below the elbow, resulting in the loss of 
a large amount of blood, which said injury has permanently 
injured and disfigured his said arm, and also caused plain¬ 
tiff to suffer a severe shock to his nervous system which 
has rendered him permanently nervous, and otherwise ren¬ 
dering the plaintiff sick, sore, lame and disordered, all of 
which have caused plaintiff to suffer and he will continue 
to suffer from time to time great pain and mental anguish; 
that bv reason of the negligence of the defendant as afore- 
said, the plaintiff was incapacitated for a long period of 
time, and will in the future be incapacitated, from following 
his business and occupation, thereby causing fiim to lose 
the emoluments which otherwise would have accrued to him, 
and plaintiff was also compelled to expend and lhy out large 
sums of moneys for medicines, medical attention, nursing 
and hospital treatment in and about an endeavor to be healed 
and cured of his injuries aforesaid. 

Wherefore, plaintiff brings this suit and claims the fur¬ 
ther sum of Twenty-five Thousand dollars ($25,- 
5 000.00) damages, besides costs. 

WILTON J. LAMBERT, 

R. H. YEATMAN, j 

Attorneys for Plaintiff. 

i 

Plea. 

I 

Filed January 25,1926. 

# # # * # • # 

j 

Comes now the defendant, The Capital Traction Com¬ 
pany, and for a plea to the plaintiff’s declaration, and each 
and every count thereof, admits that it is a Corporation, and 
that at all times mentioned therein was and still is a com¬ 
mon carrier of passengers for hire by means of cars oper¬ 
ated and propelled by electricity over and upon the tracks 
laid in and upon the streets of the District of Columbia, 
among others Fourteenth Street, Northwest, between Jef¬ 
ferson and Kennedy Streets. The defendant also admits 
that at the time and place alleged in plaintiff’s declaration, 
and each and every count thereof, the plaintiff was a pas- 
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sengcr on one of its ears and had paid the usual and cus- 
tomarv charge or fare attendant thereto. All of the re- 
maining allegations in said declaration are denied. 

For further plea to the plaintiff’s declaration, and each 
and everv count thereof, the defendant savs that the car 
aforesaid was being operated in a careful, cautious and pru¬ 
dent manner, at a moderate, reasonable and safe rate of 
speed. 

Defendant further says that the infant plaintiff was, at 
the time, of the grievances complained of, to-wit, nineteen 
years of age and fully developed both mentally and physi¬ 
cally; that the car aforesaid was equipped with straps, 
hangers and other devices for use by passengers to protect 
them from the movement of the car while said passengers 
were in the aisle of said car, and that the plaintiff, while said 
car was in motion and rounding a curve or loop, negli- 
6 gently and carelessly left his seat and proceeded along 
the aisle of said car toward the platform and negli¬ 
gently and carelessly failed to avail himself of the afore¬ 
said safety devices provided for passengers in the aisle of 
said car, and by reason of the aforesaid negligence the plain¬ 
tiff was thrown, his arm passing through one of the glass 
windows of said car. 

Defendant says that it has no knowledge or information 
sufficient to form a belief as to the extent of plaintiff's in¬ 
juries, if any, and therefore denies the same. 

FRANK J. HOGAN, 
Attorney for Defendant. 

Memorandum. 

January 26, 1926.—Note of Issue filed. 

Supreme Court of the District of Columbia. 

Tuesday, January 18th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
T. McCoy, Chief Justice, presiding. 

*##•*#• 

Come again the parties hereto, in manner aforesaid, and 
the same jury that was respited yesterday and this cause 
is further heard and given to the jury in charge, they upon 
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tlieir oath say they find in favor of the plaintiff and assess 
his damages, in the sum of Five Thousand Dollars. 

j 

Memorandum. 

January 22, 1927.—Motion for new trial filed. 

7 Motion to Correct Minute Entry of Verdict. 

i 

Filed January 22,1927. 

! 

» • # # * * • 

j 

Now comes the Defendant, by its Attorneys, and moves 
the Court to correct the Minute Entry of the verdict rend¬ 
ered in the above entitled cause on the ground that said 
Minute Entry is not a fair, true, accurate and correct en- 
trv of the verdict actually rendered bv the Juirv as shown 
bv the affidavit of the Assistant Clerk of the! Court here- 
with attached and made a part hereof. 

FRANK J. HOdlAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

Notice of Hearing. 

To Messrs. Wilton J. Lambert, Rudolph II. Yeatman, R. 
Aubrey Boglev, and Caesar Aiello, Attorneys for Plain¬ 
tiff: ' ! 

Please take notice that the above Motion will be set 
for hearing on Friday, January 28, 1927, at JO o'clock A. 
M., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

j 

Acknowledgment of Service. 

Service of a copy of the aforegoing Motion and Notice 
is acknowledged this 22nd day of January, 1927. 

* WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 
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City of Washington, 

District of Columbia, ss: 

I, Fred C. O'Connell, being first duly sworn, on oath de¬ 
pose and say: 

I am an assistant clerk of the Supreme Court of the Dis¬ 
trict of Columbia and am assigned to Circuit Divi- 
8 sion Xo. 1, presided over by Chief Justice Walter 
I. McCoy, and have been so assigned since October, 
1926. The case of Robert M. Lyon, an infant, by his mother 
and next friend, Mae J. Lyon, vs. Capital Traction Com¬ 
pany, Law Xo. 70,874, was tried before Mr. Chief Justice 
McCoy on January 13, 17. and 18: the jury returning their 
verdict on January 18. I took the verdict of the jury in 
the Lyon case, and when it was returned on Tuesday, Janu¬ 
ary 18,1927, to the best of my knowledge and belief, the fol¬ 
lowing colloquy occurred: 

“Mr. O'Connell: Mr. Foreman have the jury agreed 
upon their verdict? 

“The Foreman: We have. 

“Mr. O'Connell: How do they find, for the plaintiff or 
for the defendant? 

“The Foreman: For the plaintiff. 

“Mr. O'Connell: In what sum have thev assessed dam- 

* 

ages ? 

“The Foreman: Five hundred dollars under the first 
count and $4,500 under the second count. 

“Mr. O'Connell: Making a total of $5,000? 

“The Foreman: Yes. 

“Mr. O'Connell: Gentlemen, your foreman saith that 
you find a verdict in favor of the plaintiff and that you 
assess his damages in the sum of $5,000, and that is your 
verdict, gentlemen of the jury, so say each and all of you.” 

To the last question some of the jurors answered in the 
affirmative and others merely nodded. The jury was there¬ 
upon excused. 

Further this affiant sayetli not. 


FRED. C. O’COXXELL. 
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Subscribed and sworn to before me this 22d day of Jan¬ 
uary, 1927. 

FRANK E. CUNNINGHAM, 

Clerk 

By CHAS. B. COFLIN, 

Asst. Clerk. 


*■? 
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Supreme Court of the District of Columbia. 

Friday, February 4th, 1927. 


Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 


* 


* 


* 




Come now the parties hereto by their respective at¬ 
torneys of record and thereupon defendant’s motion filed 
herein to correct the Minute Entry of the Verdict and also 
the motion for a new trial filed herein being submitted to 
the Court and considered are herein* severally overruled 

+ V | 

and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that plaintiff recover of defendant herein, the sum 
of Five Thousand Dollars ($5,000.00), with interest thereon 
from this date, together with costs of suit to l}e taxed by 
the clerk and have execution thereof. 

From the foregoing judgment, the defendant by said at¬ 
torneys of record, in open court, note an appeal to the 
Court of Appeals; whereupon, the maximum of an under¬ 
taking to operate as a supersedeas is hereby fixed in the 
sum of Six Thousand Dollars. 

Memorandum. 

February 16, 1927.—Supersedeas Undertaking $6000— 
approved and filed. 

Assignments of Error. 

Filed February 26, 1927. j 

* # * * * * ! * 

| 

The learned trial court erred: 

i 

1. In permitting the witness, Dr. Roy Lyman Sexton to 
testify with respect to the test of the Hemoglobin of plain- 
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tiff's blood and for refusing to strike from the record 
10 the testimony of said witness in respect thereto. 

2. In refusing to grant defendant’s motion to 
direct a verdict for the defendant on the first count of plain¬ 
tiff’s declaration. 

3. In refusing to grant defendant’s motion to direct a 
verdict for the defendant on the second count of plaintiff’s 
declaration. 

4. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction No. 3. 

5. For refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 4. 

6. For refusing to charge the jury as asked by the defend¬ 
ant in its written request for instruction Xo. 5. 

7. For refusing to instruct the jury as asked by the de¬ 
fendant by its written request for instruction Xo. C. 

S. For refusing to charge the iurv as asked bv the de- 
fondant by its written request for instruction Xo. 7. 

9. In refusing to grant defendant’s motion to correct the 
minute entrv of the verdict. 

10. In refusing to direct the clerk to record the true ver¬ 
dict returned by the jury, namely, a verdict for the plain¬ 
tiff on the first count of the Declaration, in the sum of $500 
and a verdict for the plaintiff on the second count of the 
declaration for $4,500: both counts of said declaration set 
ting forth the same cause of action and the same injuries. 

FKAXK J. HOG AX, 
EDMUXD L. JOXES, 

Attorneys for Defendant. 


Designation of Record. 

Filed February 26, 1927. 

****** 


To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

Please prepare transcript of record in the above 
11 entitled cause, for filing in the Court of Appeals of 
the District of Columbia, and include therein the fol¬ 
lowing : 
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1. Declaration. 

2. Plea. 

I 

3. Memorandum of Joinder of Issue. 

4. Memorandum of Verdict. 

5. A full and complete copy of the minute entry of said 
verdict. 

6. Memorandum of filing- of motion for new trial, together 
with memoranda showing the overruling of said motion 
and the entry of judgment on the verdict. 

7. Motion of the defendant to correct minute entrv of 
verdict and affidavit of Fred C. O’Connell attached thereto. 

8. Memorandum of the noting by defendant i of appeal, 
of fixing of penalty of undertaking on appeal, and of filing 
and approval of said undertaking. 

9. Assignment of Errors. 

10. Bill of Exceptions. 

11. This Designation. 

FKANK J. HOC AN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

Acknowledgment of Service. 

i 

Service of the foregoing designation of record acknowl¬ 
edged this 26th day of Februarv, 1927. 

K. H. YEATMAN, 
Attorney for Plaintiff. 

12 Supreme Court of the District of Columbia. 

Monday, April 4th, 1927. 

Session resumed pursuant to adjournment, lion. Walter 
I. McCoy, Chief Justice presiding. 

* -* * * *■ * 

I 

Come now the parties hereto by their respective attorneys 
of record and thereupon, defendant by its attorney- submits 
to the Court, the Bill of Exceptions taken at the trial of 
this cause and prays that the same be signed and made of 
record, nunc pro tunc, which is now hereby accordingly 
done. 
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13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank F. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 70874 at Law, wherein Robert M. Lyon, 
an infant, by his next friend. Mae J. Lyon, is Plaintiff, and 
The Capital Traction Company, a corporation, is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 26th day of April, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


14 In the Supreme Court of the District of Columbia. 

Law. No. 70874. 


Robert M. Lyon, an Infant, by Ilis Mother and Next Friend, 

May J. Lyon, Plaintiff, 


vs. 

The Capital Traction Company, a Corporation, Defendant. 

Bill of Exceptions. 

This case came on for hearing before Mr. Chief Justice 
McCoy and a Jury on Thursday. January 13: Monday, Janu¬ 
ary 17 and Tuesday, January 18, 1927, the plaintiff being 
represented by Messrs. Wilton Lambert and Rudolph Meat¬ 
man, and the defendant being represented by Messrs. Frank 
J. Hogan and Edmund L. Jones. 


Thereupon, the plaintiff, to maintain the issues on her 
part joined, produced as a witness Percy I. Balch, who tes- 
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tified that he remembered the accident to the plaintiff at the 
loop of the Capital Traction car tracks at 14th and Colorado 
Avenue, Northwest, on June 1, 1925; that he had alighted 
from tlie car preceding the car on which plaintiff was in¬ 
jured and at the time of the accident was just at the curb 
north of the loop before one steps off to crosis the street; 
that his wife was with him; that the first intimation he had 
of an accident was when he heard the crash of;glass and as 
he turned around he saw the car coming to a Stop, that is, 
practically to a stop; he went back to the car and every¬ 
thing seemed to be in confusion; everyone, including the 
motorman and conductor, seemed to be doing all they could 
to assist the plaintiff, who was bleeding profusely. 
1(5 When the car came to a stop the front trucks, he 
would say, had just entered on the curve, the north¬ 
east curve; that he does not know what portion of the loop 
is the regular stopping place for northbound cars. 

During the examination of the witness he was shown the 
following map of the tracks of the Capital Traction Com¬ 
pany showing the loop at which the plaintiff ivvas injured, 
and said map was offered in evidence. (Insert map here.) 

i 

(Here follows diagram marked page 15.) 

j 

j 

I 

I 

Plaintiff thereupon produced as a witness Mrs. Amy 
Moulton Balch, who testified that she and her husband had 
gotten off of the northbound car immediately preceding the 
car upon which the plaintiff was injured andjwere at the 
curb north of the loop when their attention was attracted by 
the breaking glass. The car upon which plaintiff was in¬ 
jured stopped with the front part on the northeast curve of 
the loop and the back part on the straight track; that she 
and her husband returned and did what they could to assist 
the plaintiff. i 

Thereupon the plaintiff produced as a witness Mr. Jesse 
Benjamin, who testified that he was a passenger on the car 
of the Capital Traction Company on which plaintiff was in¬ 
jured : that the accident happened on the loop atjthe junction 
of 14th and Colorado Avenue; that he was seated on the 
righthand side of the car near the front, his j recollection 
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being that lie was on the second cross seat; that as the car 
entered the loop and as it passed the first curve into the 
straight stretch near the stop sign the front of the car 
lurched violently and as he was standing up he caught the 
handle of the front seat opposite which he stood at that in¬ 
stant to save himself from falling; at the same time he saw 
the plaintiff who was in front of him, with no one between 
them,fall to the right,his arm passing through a closed win¬ 
dow, crashing and breaking the glass;his recollection is that 
the car went for about a length after the crash before it came 
to a stop: that at the time of the lurch the plaintiff was about 
midway between the front cross seat and the door; 
17 he does not recollect in what seat the plaintiff was 
seated before he arose: plaintiff was bleeding pro¬ 
fusely from a cut in his arm caused by his arm passing 
through the window. The witness and others rendered first 
aid in an endeavor to stop the bleeding. A few moments 
after the accident. Dr. Battle, who lives near the place of 
the accident, arrived, and rendered first aid treatment; the 
car was going rapidly; that he has been riding these cars 
at this point for at least five years, probably more: that lie 
passes through this loop at least once a day and sometimes 
oftener; that the speed of the car in going into the loop on 
the occasion of the accident was unusual: by that he means 
it was unusually fast: that the car was going at a higher 
rate of speed than they usually go into the loop: that the 
lurch which threw tin* plaintiff was more violent than 
lurches the witness had observed usually in going through 
the loop in the past: that he did not know the plaintiff at 
the time of the accident and had no knowledge of ever hav¬ 
ing seen him before. On cross-examination the witness tes¬ 
tified that when he first noticed plaintiff, he (the witness) 
was on his feet after the car entered that curve and Lyon 
was immediately in front of him; the car was in the first 
curve when the witness got up fro mhis seat:—witness in¬ 
dicated on the map with his initials “ J. B.” where the car 
was when the lurch occurred: that the car upon which plain¬ 
tiff was injured was going at a much higher rate of speed 
than cars usually go when they enter the loop; that he was 
unable to give any estimate in miles per hour as to the speed 
of the car, but he knows that it was going very much faster 
a ( go when they enter the loop; he could not 
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remember where the ear stopped but his recollection was 
that it went about a car length after the crash. His recollec¬ 
tion is that the cars stop quite indiscriminately for some 
distance along that stretch, depending upon the speed 
18 at which the car is going when it goes in there. 


Thereupon the plaintiff produced as a witness Dr. 
Louis Battle — testified that he rendered first aid treatment 
to the plaintiff at the time of the accident; that he found 
the plaintiff in a state of shock; that he was almost totally 
exsanguinated—by that he meant that he had lost a great 
deal of blood; he was very pale, anemic and suffering 
slightly at the time from shortness of breath; lie gave the 
plaintiff strychnine and aromatic spirits of ammonia and 
put a tourniquet on his arm above and below the wound; 
he then accompanied plaintiff to the hospital in an auto¬ 
mobile—to the Emergency Hospital; that when the plain¬ 
tiff reached Emergency Hospital the wound was examined 
and it was found that lie had a jagged incised wound; by 
an incised wound he means a cut wound; it was about three 
inches across and a gaping wound about three by a half 
inch. Plaintiff was suffering from dyspnea, or shortness 
of breath, caused by the depressed state of the system; 
low blood pressure, shock; he was present when the plain¬ 
tiff was operated on by Dr. Mankin. Dr. Mankin ligated 
the vessels needing ligation—by that he means, tied the 
vessels; that after the witness applied the tourniquets the 
bleeding ceased. About two months prior to testifying he 
measured the arm of the plaintiff; he did not have a steel 
tape but used an ordinary tape measure, and did it as 
carefully as he could under the circumstances; he made 
a memorandum of his measurements, but lie did not have 


it with him; his recollection is that after measuring the 
arm he came to the conclusion that the injured arm was 
slightly smaller than the other arm. Dr. Battle’s bill was 
around $25, and $10 for consultation with plaintiff’s attor¬ 
ney in his office; that both bills have been paid. 


The plaintiff thereupon called as a witness Dr. J. Ward 
Mankin, who testified that lie was a practising physician 
in the District of Columbia and had been engaged 
19 in the practice of his profession since 1903; that he 
had specialized in surgery and had been doing surgi- 
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cal work for 15 or 20 years; that he recalls performing 
the operation on the plaintiff in the emergency room at 
Emergency Hospital; plaintiff had lost quite a lot of blood; 
that plaintiff had a laceration of one of the blood vessels 
of the arm at about the crease of the elbow joint; that it was 
the brachial artery which is one of the main vessels of the 
arm; the operation consisted of ligating or tying the cut 
vessel. As soon as Dr. Mankin had performed the operation 
the plaintiff was turned over to Dr. Sexton. Dr. Mankin’s 
bill for the operation was $100. 

Upon cross examination the witness testified that if the 
brachial artery is cut at the point where the brachial artery 
of the plaintiff was cut the circulation would be established 
by a network of collateral arteries; that the blood would 
pass into the lower arm and hand through these collateral 
arteries or the hand would turn black. 


On redirect examination the witness testified that the col¬ 
lateral arteries are smaller than the brachial artery. The 
witness was asked if the collateral arteries of the plaintiff 
were doing more work than they normally would do by 
reason of the severance of the brachial artery and he replied 
that he could only answer that by saying that the collateral 
vessels would dilate enough to take care of the collateral 
circulation and that the fact that the brachial artery is sev¬ 
ered does not, in his opinion, render the arm more liable to 
injury: that once the brachial artery is severed it can never 
be joined together so as to establish complete circulation 
through that arterv. 


On recross examination the witness testified that in the 
event of a severance of the brachial artery the collateral 
arteries become larger and take care of the circulation so 
that the normal amount of blood will pass through the arm. 


Thereupon the plaintiff produced as a witness 
20 Dr. Roy Lyman Sexton, who testified that he grad¬ 
uated from the Georgetown Medical School in 1918: 
that he knew the plaintiff in this case and attended him; 
that lie had been the family doctor for plaintiff’s family; 
that the plaintiff’s general condition of health prior to the 
accident was excellent; that his color was ruddy; that he 
saw the plaintiff on the evening of the accident at Emer- 
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gency Hospital; lie found him pale, exsanguinated, in a 
semi-comatose condition; that the arm was blue indicating 
cyanosis, and his pulse was faint, weak and somewhat rapid. 

He made a complete examination of the wound the next 
day and found a lacerated contused wound on the right arm. 
It had been sutured at that time by the surgeons; there was 
a large hematoma, or blood clot under the wound, and there 
was swelling and induration all about the wound for an area 
of two or three inches around it; by induration he meant 
hardness of the tissues due to invasion, blood being in and 
around the tissues from the bleeding he had had; the day 
after the accident his pulse was a little stronger, he was not 
so comatose, but was still pale and exsanguinated; that had 
not diminished at all; he saw the plaintiff every day that he 
was in the Hospital and every few days afteh he was dis¬ 
charged from the Hospital at his home; it whs necessary 
for him to dress the wound on every visit, due' to a slough¬ 
ing of the tissues when the blood clot broke down; that was 
dressed and it graduallv healed, taking a little over a month 

*■ # * *- j 

for it to heal; during that time the blood graduallv returned 
and his color came back to within a part of his usual normal 
color, but not completely; the witness was asked if the plain¬ 
tiff's color had come back to normal so far as he was able 
to observe and replied, “It is pretty difficult to tell from his 
color, but from the test of the hemoglobin of tliej blood, which 
we do from time to time, it is only mildly deficient now. It 
is partially deficient—hemoglobin of about 8<>, when 90 is 
about normal.” Counsel for the defendant thereupon ob¬ 
jected to the Doctor’s statement and moved that it be 
stricken from the record unless there wajs some show- 
21 ing that the plaintiff’s blood was tested prior to the 
accident, stating his objection as follows: 

“I object to that statement of the Doctor and move that 
it be stricken out unless there be some showing that this 
patient’s blood was tested prior to this accident. 1 assume, 
not being a medical man, but as a layman, that; possibly my 
blood or Your Honor’s blood, or the blood Of one of the 
jurors is not up to the test the doctor has jujst described. 
There must be some connection.” 

The Court thereupon stated: “That might hie true stand¬ 
ing alone, but there is other testimony from the Doctor 

3—4593$ 
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about what the plaintiff's previous condition was, and what 
it indicated. lie said it was ruddy: now he is pale: now the 
hemoglobin is not up to 100. I think it is a fair question 
for the jury to draw inferences from." 


The Court thereupon overruled the defendant's objec¬ 
tion and i*<*fus(‘d to strike tin* testimony from the record to 

* 

which ruling the defendant, by its counsel, thereupon noted 
an exception which was duly allowed by the Court. The 
witness testified that he kept in touch with the plaintiff 
after the accident: had him visit his office at infrequent 
intervals of two or three weeks apart during the past 
winter and observed the arm and his general condition: at 
the hospital plaintiff was in definite shock from loss of 
blood: shock is called a sudden lowering or depletion of all 
the vital nervous forces due to trauma, injury or some 
other condition that affects the vital organs: that condi¬ 
tion slowly improved until at a time three or four months 
afterwards, there was very little evidence of it left. Plain¬ 
tiff was nervous, apprehensive and fearful of doing any¬ 
thing that might cut off the circulation of his arm, but he 
has recovered somewhat -mostly from tin* shock, after the 
four or five months intervening, down into tlu* winter—last 
winter. The Doctor thereupon explained to the jury, 
22 with the aid of a chart, how the circulation in the 
arm would be taken care of by the collateral vessels 
in the event of a severance of the brachial artery: after the 
brach-al artery has been severed and ligated, there can 
never be further circulation through that point in the ar¬ 
tery: that the fact that tin* blood in plaintiff's arm is car¬ 
ried through the collateral arteries around the elbow would 
increase the burden on these* arteries very much: occasion¬ 
ally they are too small to take* care* of tin* biooel supply of 
the arm ami if the*y have been bruised and the circulation 
is not establishes! we* lose the* arm. In the plaintiff’s case 
this diel not occur: the* collateral vessels took care* of it: 
they will take care of it, probably, unle*ss some kind of in¬ 
jury occurs that injures any one of them and the*y cannot 
do it any longer. In case* of a severance e>f the* brachial 
artery the collateral arteries dilate a gre*at ele*al to take 
care of the necessarv volume of blood ami this if anvthimr 
tends te> we*ake*n tlu*m: it remlers the* arm more susceptible 
to complete shutting off of the circulation; any injury to 
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any one of those vessels would then stop the entire circula¬ 
tion of the arm. An examination of the plaintiff’s arm at 
the present time shows some atrophy and a weakness of 
muscular power. Measurement of both of the; plaintiff’s 
arms was made and they corresponded in every; particular 
and that this is an abnormal condition in a righthanded 
man; that the plaintiff complains of a numbness and a 
tingling of the skin and an itching- of the arm; that that is 
to be expected due to scar tissue at the side of the wound, 
involving- the ulna nerve that lies right alongside the 
brachial artery; the scar tissue at the wound contracts and 
presses on the nerve, and gives what we call partial para¬ 
lytic symptoms. These consist of a tingling of the ends of 
that nerve, and itching, and possibly in a little atrophy or 
weakness of the muscles. There is nothing that can be 
done to relieve the tingling sensation, lit is very 
23 difficult to say whether or not that will be permanent, 
but in the Doctor’s opinion the tingling sensation 
will be permanent; the scar tissue will never change, unless 
it tightens up some more, which will make it ivorse; the 
Doctor would say that the weakness in the arm would be 
more or less permanent and he would advise him not to use 
the arm; his bill was approximately $200. 

On cross-examination the witness testified that; it was his 
opinion that in a righthanded person one practically always 
finds the right arm larger than the left, but that he had 
made no tests upon which to base that opinion; that it was 
just his opinion. 

That plaintiff’s weakness of the grip was caused in his 
opinion by deficient circulation to the muscle and! inhibition 
of nerve forces, nerve power, nerve impulses; that he thinks 
that after the cutting of an artery when the collateral cir¬ 
culation is established, weakness is not a very uifusual con¬ 
dition; that the cutting of a large artery in the arm would 
cause a weakening of that limb. 

Robert Ashton Cissel was thereupon called jas a wit¬ 
ness for the plaintiff and testilied that he was employed at 
the Commercial National Bank and that he knew; the plain¬ 
tiff who at the time of the accident was and still is employed 
at said Bank; at the time of the accident the plaintiff’s work 
required him to use an adding machine a great deal; that he 
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saw the plaintiff several weeks after the accident; that prior 
to the accident he was a very rugged, florid—in general, a 
healthv-looking voung man; he was a member of the Bank 
Baseball team. When he first saw plaintiff after the acci¬ 
dent he was emaciated looking and did not have the healthy 
color that lie always previously had; that he was away from 
the Bank by reason of the accident for approximately (i 
weeks; that when he came back to work he was relieved from 
operating the hand-operated Burroughs adding machine; 
that his work at the Bank required him to come in frequent 
contact with the plaintiff. 


On cross+examination the witness testified that Mr. 
24 Lyon was paid his salary by the Bank while he was 
away sick and that since the accident, from time to 
time lie has received slight increases in his compensation 
and at the present time his work requires him to use a 
comptometer; that it is electrically operated. 


May J. Lyon was thereupon called as a witness for the 
plaintiff and testified that she was the* mother of the plain¬ 
tiff, who would be 21 years of age on tin* following Friday; 
that she resided at Tacoma Bark, Maryland, and that her 
son, the plaintiff,ilived at home; that prior to the accident 
he was in good health: that she saw him at the Fmergencv 
Hospital after the accident and he was pale and taken with 
vomiting: that he 1 remained at the Hospital 5 days and was 
then brought home in an ambulance: that he remained awav 
from work for four weeks and at the end of that time he 
went down to the Bank to give some directions but only 
remained a few hours; that he did not go back to work 
permanently until about the 18th of July; that she slept 
with the plaintiff every night for six weeks and held his 
arm: that he suffered a great deal of pain; that the plain¬ 
tiff is nervous and apprehensive and sleepless at times; 
frequently the plaintiff, even at the table, will lay down his 
knife and fork and get up holding his arm; sometimes he 
cannot finish his pieal; that has frequently happened. She 
had never observed this prior to the accident. 


Thereupon the plaintiff in his own behalf took the witness 
stand and testified that he would be 21 years of age on 
the following Friday; that he was employed at the Com- 
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mercial National Bank; on the evening of June 1, 1925, 

lie horded a street ear at the corner of 15th and Pennsvl- 

vania Avenue; the car was marked 14th aiid Colorado 

Avenue; he had intended transferring to a Tacoma Park 

car at the loop at the junction of 14th and Colorado Avenue; 

when tlie car reached the loop or was just rounding- the 

first curve he arose from his seat and moved toward the 

front of the car; he grabbed hold of the seat, the 

25 first cross seat in the car and hesitated a moment; 

then, as the car straightened out monjientarily he 

took a step toward the front of the car and just as he 

reached midwav of the first long seat in the front of the 

* ^ * 

car the car gave a violent lurch and completely threw him 
oil* his balance and twisted him around to the left at the 
same time; it gave another severe lurch which flung him 
down on this seat that ran along the front of It he car; liis 
head struck against the window pane and his right arm and 
right elbow went through the pane of glass. |At the time 
he was twisted around he grabbed for the straps hanging 
in front of the car and missed them; the second severe 
lurch came when lie was off his balance and flung him down 
in the long seat; his head struck against the \yindow-panc 
and his arm went through the glass, his full weight coming 
down on his arm; ho had ridden through this loop on prior 
occasions and the lurch was verv much greater than he 
usually experienced in going through there; that the speed 
of the car in passing through the loop was quite! a bit faster 
than usual: that after the accident he lost a great deal of 
blood but retained consciousness until the 1 hue he reached 
the Hospital; that he remained in the Hospital for 5 or (5 
days; while lie was in the Hospital lie suffered very much 
from his arm; liis recollection is that there was a cast put 
on his arm to render it immobile; he had two nurses at 
the Hospital and when lie went home liis mother took care 
of him; he was quite nervous when he went home and the 
scene of the accident kept coming back into Ins mind; lie 
was restless and quite nervous; that a sudden noise or a 
door slamming would cause him to jump, or startle him. 
When he went back to the Bank he was relieved from 
handling the adding machines and was also relieved from 
handling some of the larger ledgers which were used at 
the Bank. Prior to the accident he had pitched on the 


oo 


CAPITAL TRACTION COMPANY VS. R. M. LYON. 


Bank baseball team and bad played tennis too, but has 
not been able to engage in these sports since the accident. 


That he is righthanded. Since the wound has healed 
26 he has at times suffered severe pain; at other times 
has just been annoyance from it; there is a burning 
sensation, also severe itching at times; these sensations, 
particularly the itching, occur at night, usually, and the 
itching has continued up to the present time. That he 
never had experienced any tingling and itching sensation 
in his arm before the accident. Plaintiff then testified that 
he had paid the Hospital bills amounting to $58.85. Prior 
to the accident he looked after the house in general, cut 
the grass and kept the grounds around the house in con¬ 
dition and in the wintertime took care of the furnace and 
the ashes, but he has not done any of this work since the 
accident. 


On cross-examination the plaintiff testified that he had 
been living in Tacoma Park for two years prior to the 
accident and that he traveled from his home to his work 
on the Capital Traction cars; that he had at various times 
used the transfer at the loop, his usual course being to 
take the car straight through to Takoma; that at various 
times, not quite often, he took a car that stopped at 14th 
and Colorado Avenue, at the loop, and got a transfer to 
Takoma and boarded the Takoma Park car at that point; 
that he know that the loop was there and that he was 
familiar with the lurch that takes place when all cars pass 
around the loop: that he knew there was going to be a lurch; 
that on the day of the accident the car upon which he was 
injured was going quite a bit faster than was usual: he 
could not estimate its speed in miles per hour but it was 
going very fast: that he was sitting on the second or third 
cross seat from the front of the car and got up and walked 
to the front of the car where the first cross seat is located, 
grasped the handle on the back of that seat and then took 
a couple of steps forward until he was at a point opposite 
the middle of the long seat at the front of the car, when the 
lurch occurred. 11 is recollection is that he arose from his 
seat just as the car was turning into the first turn. 
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27 The defendant thereupon called ias a witness 
Alfred F. Mann, who testified that lie was employed 

by the Capital Traction Company as a motorman and was 
so employed on June 1, 1925, the date of the accident to 
plaintiff; that he has been a motorman for 1G years; that 
Ingraham Street is the first street south of Jefferson Street 
and that there is a right steep upgrade from Ingraham 
Street to the loop on 14th Street before \ crossing 14th 
Street to go into the loop: at that point he slbwed down his 
car and when he went into the loop his car was going at 
about six miles an hour; that there was no unusual jerking 
or jolting as the car went around the loop and he brought 
the car to a stop at the regular stopping place which was on 
the straight track on the right hand or east side of the loop; 
he did not see the plaintiff fall but his attention was at¬ 
tracted by the breaking glass; he then brought his car to a 
stop at the regular stopping place and looked back and 
the plaintiff was standing in the car with blood running 
down his arm; he and the conductor immediately went to 
his assistance and endeavored to stop the flow of blood; 
his car was fully on time; the accident happened at 7:12 
]). m. and his car was due to leave the loop to,come south on 
14th Street at fifteen minutes after seven; it hat he had a 
short lavover at the end of the line; that as lie was assist- 
ing in binding the plaintiff's arm the plaintiff said that he 
grabbed for a strap in the front of the car and missed it; 
that there are six or .eight straps on each side in the front 
of the car; the front end of the car was coming out of the 
last curve into the straight stretch at the east side of the 
loop, when he heard the crash: the witness jalso identified 
the plow pits, shown on the map, at the intersection of 
Jefferson and 14th Streets and said that when a car passed 
over the pit it was necessary for the motorman to shut off 
the current. 

i 

On cross-examination the witness testified that on the 
type of cars on which the accident happened he could make 
an emergency stop in 5 feet: that on this particular 

28 type of car there is no partition between the body 
of the car and platform; that after lie heard the 

crash of glass the car went a few feet to tlicj regular stop¬ 
ping place; that he brought his car to a stopjat the regular 
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stop: that tho car lie was operating was about f>2 feet long; 
that lie applied his brakes about 2 feet after lie heard the 
crash: on redirect examination tlie witness testified that 
after he heard the crash he did not attempt to make an 
emergency stop but that he just made an ordinary stop and 
brought Ids car to a stop at the regular stopping* place. 
Upon being asked on recross examination how far a car 
would travel going six miles an hour in making an ordinary 
stop, a service 'Stop, witness testified that you would not 
have any trouble in stopping that car in five feet if you 
were only going five or six miles an hour. 

Mrs. Annetta S. Ellis was thereupon called as a witness 
by the defendant and testified that she lived at Tacoma 
Park, Maryland, and had been living there for the past ten 
years: that she was a passenger on the ear on dune 1, 11)25 
upon which the plaintiff was injured: that she was seated 
on the lefthand side on the second cross seat, from the 
front: that when the car entered the loop at 14th and 
Colorado Avenue it was going at t Ik* usual rate* of speed; 
that she did not notice any unusual jerking or jolting as 
it went around the loop: that she had just gotten from her 
seat and was standing when the car went around the loop: 
that she was familiar with the way the cars of the defendant 
company were operated at the loop: that she traveled back 
and forth on them continually and that this jolt was just 
the same* as any other jolt that sin* noticed when the car 
went around that curve; that there is always a jolt when 
the cars round the curve at tin 1 loop: that the car stopped at 
the regular stopping place, that is, on the straight track 
on the right hand or east side of tiie loop: on cross-examina¬ 
tion the witness testified that she was accompanied by her 
daughter- who was still seated at the time of the 
29 accident :i she cannot remember just which direction 
she was looking, when she got up, but she remembers 
the crash and looked just when the man went through the 
window: she was not paying much attention to the speed 
of the car: that according to her recollection there could 
not have boon more than three of four passengers besides 
herself on the car: there was no unusual lurching of the 
car when she heard the crash: there was just the usual 
jerk: she had herself braced for it as she knew it was 
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coming; that slip experienced a jerk or jolt just a little be¬ 
fore the car stopped; she thought that the jcar stopped 

immediatelv after the crash but she did not she the motor- 
•• 

man applying any air or any brakes or anything; she did 

not pay any particular attention to the details of the 

speed of the ear because it did not seem unusual to her. 

Her mind was centered more on getting thejTakoma car 

which might be at the Takoma crossing; she Iliad in mind 

that the car was there at the time for her to catch because 

that was her reason for getting on this particular car, as 

she had missed the Takoma Park car downtowij and thought 

that she would catch it at the end of the Colorado line 

which she sometimes does; that was her onlv reason for 

♦ 

taking this particular car; that she was first j asked to re¬ 
member back as to what occurred about a year and a half 
after the occurrence. 


Dr. Charles S. White was thereupon produced as a wit¬ 
ness for the defendant and testified that he wak a physician 
by profession and specialized in surgery: that he had been 
practicing his profession chiefly in the city of Washington 
since 1898; that lie performs about a thousand operations 
a year and has been doing this for approximately the past 
10 or 12 years; at the request of the defendant Company 
he made two examinations of the plaintiff, hue in June, 
1925, the other in November, 1920: when he examined the 
plaintiff in 1925 he found a wound in plaintiff's right fore¬ 
arm about two inches long which had not entirely healed; 
that the plaintiff was not able to straighten his arm com¬ 
pletely; he was carrying it in a sling and he could not 
30 completely extend or straighten it out or completely 
flex or bend it: he had some little change* in the 
sensation in his forearm, but his finger movements and 
hand movements seemed to be fairly good:; that in his 
opinion the plaintiff’s inability to flex the arm was caused 
by several reasons; he had a wound there, there was some 
pain in moving it and of course having carried his arm in 
a sling for several weeks it made it somewhat stiff and 
painful. Upon his examination of the plaintiff in November, 
1925, lie found that the wound had entirely healed; there 
was a scar about 2 inches long and perhaps a (jpiarter of an 
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inch wide; plaintiff could completely extend and straighten 
his arm and completely flex it, or so dose that the witness 
could not distinguish the difference 4 between that and nor¬ 
mal movements; the muscles seemed very well developed; 
there is very little* difference t<> he seen between the two 
arms in general contour: tlu» grip in the hand of the arm 
that had been cut was good ; whether it was normal or not 
the witness did not know because he did not know what the 
normal grip would be in the plaintiff's case but he would 
say that the plaintiff had a good grip: that there are right- 
handed people whose right arm is the same size as the left 
arm and in any event the increased development of tin 4 right 
arm of a rightlkanded man would be very slight: that if 
the brachial artery of a patient has been severed and then 
ligated or tied, it is possible to get complete circulation, 
perfect circulation, after tying off the brachial artery; that 
if a patient's brachial artery had been severed and he got 
incomplete circulation through the' collateral arteries it 
would show in some way; that is, by blueness or swelling of 
the hand in some way to show that tin 4 circulation was not 
complete: his examination of the plaintiff in this case shows 
that tin 4 circulation of the arm has been thoroughly re¬ 
stored on account of temperature, appearance, etc*.: that 
there is no physical reason why the 1 plaintiff's right arm 
should be any weaken* than tin* left, unless it is from disuse 
and that if plaintiff had a tendency to favor his in- 
31 jured arm that might possibly make* it a little weaker: 

that if the 4 circulation is established by the 4 collateral 
arteries afteu* the 4 severance 4 of the brachial arte*ry this in 
no wav tends to weaken the collateral artc 4 ric 4 s; that there 
is not reason, from a medical standpoint, why the plain¬ 
tiff should not use his injured arm in any way he sees tit 
and if he were the plaintiff's physician he would advise 
him to use the arm all he could: that in his opinion the 
plaintiff has received no permanent injury except for the 
scar that remains and he thinks that on the surface of the 
forearm there is a little change in sensation, which may be 
permanent, that is, numbness or variation in the sensation; 
that that is not a serious matter. 


The defendant thereupon called as a witness Dr. Wil¬ 
fred M. Barton, who testified that he was a physician by 
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profession and had been practicing his profession since 
1896; the Doctor was given a history of the plaintiff’s case 
and described to the jury how the circulation of the arm 
would be taken care of by the collateral vessels after the 
severance of the brachial arterv. The witness also testified 
that if the plaintiff lost a large quantity of blood after the 
accident, nature would form a new supply of blood to take 
the place of that which was lost, within a few weeks and 
that this would cause no permanent injury at all: that the 
severance of the brachial artery at about the elbow joint 
would in no wav weaken the arm after the collateral cir- 
dilation had been established and that in the plaintiff’s case 
there was nothing to prevent him from using his arm in 
the ordinary and customary way; in his opinion the dilation 
of the collateral vessels to take care of the circulation in no 
wav weakens them. 


Miss Ruth Ellis was thereupon called as a witness by 
the defendant and testified that she was the daughter of 
.Mrs. Annetta S. Ellis, who had formerly testified in the 
case: that she was accompanying her mother! at the time of 
the accident and was a passenger on the same car as the 
plaintiff: that as lhe car went around the curve it was going 
just as it always does when it stops there; that she 
.‘>2 noticed no unusual jerking or jolting:! that she rode 
on these cars often; that there was nb more violent 
jerk on the occasion on which the plaintiff was hurt than 
there was on any other occasion; that the car!stopped at its 
regular stopping place; that her mother was standing in 
the aisle of the car when it went around the curve just before 
it came to a stop and was not knocked or thrown down; that 
she did not see the accident and that after the accident she 
and her mother left the car by the rear door and went to 
catch the Tacoma Park car; on cross-examination the wit¬ 
ness testified that she was 10 years old at tlie time of the 
accident; that she was not paying any attention at all to 
the movement of the car when it went into file loop; that 
there was a small jerk just like there always is when the ear 
stops; that she saw the plaintiff after he was hurt. Witness 
was first asked to tell anybody about the jerking or jolting 
of the car about two or three weeks prior to tlje time of the 
giving of her testimony; that was the first time anv one 




2S 


CAPITAL TRACTION COMPANY VS. IL M. LYON. 


asked her to remember about, the* speed of the ear and also 
whether her mother was standing or seated. 


Henry Leon Godfrey was thereupon called as a witness 
by the defendant and testified that lie was employed as a 
conductor by tin- Capital 'fraction Company and that in the 
following duly he would have been so employed for!) years; 
that lie was the conductor on tin* car on which plaintiff was 
injured: that when the car went into the loop it was i^oinj*: 
between 4 and (> miles an hour: that there is an upgrade 
as the car approaches the loop: that the car slowed up as 
it went over the plowpit and before it reached the plowpit 
it laid been "’oiii"* approximately 10 or 12 miles an hour. 
At the time of the accident In* was in the rear of the car 
looking* toward the front as lie recalls it, In- was chanuine; 
tin* si^n on the side of the car: that at the time of the acci¬ 
dent he had been on that run for about !) months; that at the 


time of the accident In* noticed nothing unusual in the jerk- 
iniC or jolting- of the car as it went around the loop: that 
the front trucks of the car were eoine: into the second curve 
on the riirhthand side of the loop when the plaintiff 
IV.) fell: that tin* plaintiff had gotten up from one of the 
cross seats and "one toward tin* front of the car and 


made a "Tab for the st rap and missed it ; that when tin* lurch 
came the plaintiff "Tabbed for tin* strap handle: that after 
the accident In* did all he could to stop the flow of blood from 
plaintiff's arm: as he was assisting the plaintiff, plaintiff 
said he had readied for the strap handle and missed it : that 
prior to tin* accident Mr. Lyon had been seated on the sec¬ 
ond cross seat on tin* ri"hthand side: that his car was due 
at tin* loop at 7:12 or 7:12 1 L and was to leave the loop at 
i rl.'L-j; that it was on time: that they had a slight layover 
at the loop before returnin"* south on 14th street; after the 
accident tin* car stopped at tin* regular stopping place: that 
the regular stopping place is with the back end of the car 
at the car stop si"*n. 


On cross-examination tin* witness testified that he first 
noticed Mr. Lyon on his feet as the car turned into the last 
turn at the stop: that he saw him sjrab for the strap handle; 
that at this time there was a lurch, but no more than usual; 
there is bound to be a lurch when the car "*oes into a turn; 
this lurch occurred when the front trucks of the car went 
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through the second curve on the righthand side; when the 
front trucks hit the second curve the rear trucks were still 
on the straight track: that the motorman did njot apply his 
brakes immediately after the crash came but (brought his 
car to a stop at the regular stopping place; Unit he did not 
go much more than 5 feet after the crash earner, that he did 
not go over 10 or 12 feet as far as he could remember; that 
traveling 10 or 12 feet after the crash left the rear of the 
car opposite the car stop sign. 

On redirect examination the witness testified the onlv 

•- 

names of witnesses that lie was able to secure \yore those of 
Mrs. Kills and her daughter. 

On recross examination the witness testified that there 
were (I straps on each side in the front of the ear over the 
lone'seats, 3 over each window; that if one is stepping from 
the front cross seat forward he would have to step 
34 forward and then reach up to e'et a strap; he would 
have to take a step or a step and a half away from 
the cross seat in order to reach the straps. 

i 

Charles Leroy Blackburne was then called as a wit¬ 
ness by the defendant and testified that he wasjan inspector 
employed by the Capital 'Fraction Company land was so 
employed on dune 1, Idlid; that he remembers jtho accident 
to the plaintiff on June 1, 192"); that he did not witness it 
but arrived at the scene of the accident aboiit (i minutes 
after it occurred'; at the time he arrived Dr. ijattle was in 
the car bandaiiin^ plaintiffs arm ; t hat lie asked! the plaintiff 
how the accident happened and the plaintiff replied that he 
was standing in the car, lost his balance, reached for one 
of the straps, missed it, and ran his arm through; the window. 
The car was at its regular stopping place, witness stated, 
on the straight track on the righthand or east side of the 
loop; that the length of a street car is 40 feet. 

i 

On cross-examination the witness testified that when lie 
talked with the plaintiff he did not seem to be suffering, 
but he looked to be in a very weakened condition ; the plain- 

4 

tiff did not say that he was thrown off his balance by the 
lurch of the car; he said he lost his balance. 


! 
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The witness Henry Leon Godfrey was thereupon re¬ 
called and testified that he remembered Mr. Blaekburne 
lieinir present and that when Mr. Blaekburne arrived the car 
had not been moved from the place where it stopped after 
the plaintiff was injured. 

The plaintiff, Robert McKee Lyon, thereupon took the 

stand in his own behalf in rebuttal and testified that he had 

no recollection of anv conversation with anv railwav men 

• * • 

as to how tin- accident happened. 

Counsel for the plaintiff and the defendant then an¬ 
nounced their case as closed and counsel for the defendant 
thereupon moved the Court to direct a verdict for the de¬ 
fendant on both counts of the declaration and argued 
in support thereof: 

(1) That there was no evidence showing any negli¬ 
gence on the part of the defendant or any of its employees; 

(2) That the plaintiff was guilty of such contributory 
negligence as would bar his right to recovery; 

(3) That assuming plaintiff’s story to be true that the 
car was running at an unusual and unsafe rate of speed 
as it went into the loop, then by going to the front of the 
ear and standing without availing himself of the means put 
there to protect him from just such occurrences, the plain¬ 
tiff assumed the risk of any injury that he might suffer 
therefrom: 

(4) That there was no evidence in the case showing that 
the jerk or jolt was unusual or more severe than was to 
have been expected from a car running at the rate of speed 
at which plaintiff says this car was running. 

The said motion was denied by the Court and defendant’s 
counsel then and there noted an exception and said excep¬ 
tion was allowed by the Court. 

Thereupon, the defendant, by its Instruction Xo. 3, re¬ 
quested the Court to charge the jury as follows: 

“It is a matter of common knowledge that electric cars 
in passing over curves in the road lurch, rock or swing and 
that this is unavoidable. The natural laws of motion 
cause the car to rock, swing or lurch as it passes over 
curves. This cannot be prevented and is one of the risks 
which a passenger assumes. The plaintiff can only recover 
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in this case by proving- by a preponderance! of the evidence 
that his injuries were caused by an unusujd or extraordi¬ 
nary jerk or jolt and that said unusual and extraordinary 
jerk or jolt was caused by the negligence of defendant’s 
employees in charge of said car. If you fiipl however that 
plaintiff has established by a preponderance of the evidence 
that on the occasion in question there was an unusual and 
violent jerk or jolt, and that this was caused by the negli¬ 
gence of defendant’s employees in charge of said car, but 
also find that the plaintiff prior to the accident in 
3G question arose from his seat on defendant's car and 
stood between the two long seats in the front of said 
car as said car was about to enter the curve or loop at or 
about 14th and Kennedy Street, X. AW, and failed to pro¬ 
tect himself by grasping a strap, or other jmeans of sup¬ 
port, installed in the car of said defendant to assist stand¬ 
ing and alighting passengers to retain theii* balance, then 
you are instructed as matter of law that plaintiff’s failure 
to avail himself of the facilities furnished by the defendant 
for his own protection and safety constituted contributory 
negligence on his part, and your verdict must be for the 
defendant.” 

! 

The Court refused to so charge the Jurv and to the ml- 
ing of the Court the defendant, by its counsel, then and 
there noted an exception, which exception was duly allowed 
bv the Court. \ 

The defendant further, by its written Instruction No. 4, 
requested the Court to charge the Jury, as follows: 

“If you find from the evidence in this case that the de¬ 
fendant's car on which plaintiff was riding was provided 
with straps to safeguard passengers against the necessary 
jerks and jolts incident to all moving street ears, and that 
the plaintiff failed to avail himself of said facilities, and 
that his failure contributed to the accident, then you are 
instructed as matter of law that he was guilty of contribu¬ 
tory negligence and cannot recover in this case and your 
verdict must be for the defendant.” ! 

The Court however refused to instruct the jury as re¬ 
quested and to the ruling of the Court the defendant, by its 
counsel, then and there noted an exception, said exception 
being dulv allowed bv the Court. 
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The <lefeml;uit, 1 >y its counsel, thereupon, by its written 
request Xo. o requested the (’ourt to charge the jury as 
follows: 


“If you liud from the evidence in this case that at the 
time plaintiff left iiis seat, or after leaving his seat 
.‘!7 and prior jt<> tin* accident, the defendant's car was 
beinic operated at a greater rate of speed than was 
customary, and that the plaintiff hy 1 lie exercise of ordinary 
care knew or should have known this, then you are in- 
structed as matter of law that the plaintiff is chargeable 
with tin* knowledge that there would be a jolt or jerk com¬ 
mensurate with the speed of tin* car as said car rounded 
said loop and that by leaving his scat and standing in the 
aisle of said car lie is guilty of such contributory nc<diu*ence 
as will prevent his recovery in this case and your verdict 
must be for the defendant." 


The (’ourt however refused to so instruct the jury and 
to said ruling the defendant then and then* noted an excep¬ 
tion, said exception be*in"* duly allowed by the (’ourt. 

Thereupon the defendant, through its counsel, by its In¬ 
struction Xo. (! requested the (’ourt to charge the jury as 
follows : 


“If you find from tin* evidence that tin* plaintiff left his 
seat in the car and walked to tlu* front of the car between 
the Ion.”* cross seats while* tin* car was in motion and pro¬ 
ceeding at a rate of speed which was much faster than the 
usual speed of cars at said place, and that when plaintiff 
left his seat said car had entered or was about to enter 
the curve or loop at Fourteenth Street and Colorado Ave¬ 
nue, and that plaintiff was familiar with the* said loop and 
knew that there was some* jerk or jolt when cars passed 
through it at tin* normal rate* of speed, them you are in¬ 
structed as a matter of law that plaintiff was guilty of con¬ 
tributory mmliuvnre* and your ve*rdict must be for the de¬ 
fendant." 


The (’ourt, however, refused to so charge* the* jury, and 
to said ruling the* defendant, by its counsel, then and there 
duly noted an exception, and saiel exception was allowed 
bv the Court. 
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Thereupon the defendant, through its counsel, by 

38 its written request Xo. 7, requested the Court to 
charge the jury as follows: 

“If you find from the evidence that the plaintiff left his 

seat in the car and walked to the front of the car between 

! 

the long cross seats while the car was in motion and pro¬ 
ceeding at a rate of speed which was much fastjer than the 
usual speed of cars at said place, and that wlipn plaintiff 
left his seat said car had entered or was about |o enter the 
curve or loop at 14th Street and Colorado Ajvenue, and 
that plaintiff was familiar with said loop and knew that 
there was some jerk or jolt when cars passed through it 
at the normal rate of speed, then you are instructed that 
plaintiff assumed the additional risks incident! to this ex¬ 
posed position, and if you find that the jerk or jar which 
occasioned the fall of the plaintiff' was only shell jerk or 
jar as was to be expected from the movement of a car 
traveling at the rate of speed at which this car was travel¬ 
ing, then you are further instructed that the plaintiff would 
be guilty of contributory negligence and he cannot recover 
in this suit and your verdict must be for the defendant.” 

The Court, however, refused to so charge the jury and 
thereupon the defendant, by its counsel, duly njoted an ex¬ 
ception to the ruling of the Court and said exception was 
allowed. 

The Court thereupon charged the jury as follows: 

“Gentlemen, as you all know, this case involves a de¬ 
termination by you of the question of negligence or no 
negligence. Negligence is the failure to exercise, under 
the circumstances of any given case, that degree of care 
which reasonable careful men should exercise.! 

* i 

Who is a reasonably careful man, or who are reasonably 
careful men? You are, for the purposes of this case, be¬ 
cause it is for you to say, on the basis of your experience 
and observation, whether in this case there was negligence 
on the part of anybody—in the first place, on the 

39 part of the defendant: and if there was, then whether 
there was also what we call contributory negligence 

on the part of the plaintiff. 

5—4593a 
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Negligence may be a failure to do that which any reason¬ 
ably careful, prudent man should do under the circum¬ 
stances, or may be the doing of something which a reason¬ 
ably careful, prudent man would not do under the circum¬ 
stances. 

Those are the questions you have to ask yourself, on the 
basis of all the testimonv vou have heard in the case, or so 
much as you believe. 

When vou come to consider this case vou weigh the testi- 
monv. It is not the number of witnesses. It is their credi- 


bilitv. I do not mean to indicate bv that that there is anv 
• • • 

insinuation or supposition in this case that anybody has 
deliberatelv told anvthing which is not true. There was not 
anv such argument, and there is no such claim, but vou 
have to determine the capacity of people to observe accu¬ 
rately: their opportunities for observing accurately; and, 
of course, you ma\% and should, in weighing testimony, con¬ 
sider any possible interest that anybody may have, not that 
it may lead that person to commit perjury—not at all in this 
case—but which, naturally, might lead him to view things, 
possibly, from the point of view of his personal interest; 
so that the thing to do, after weighing all the testimony on 
both sides of this case, is to determine how this accident 
happened to the plaintiff, and when you have determined 
that, then to say whether it happened through any negligent 
conduct on the part of the operator of the car, the motor- 
man in this cast», of the defendant company, on which the 
accident happened. 

I will say just a word about the burden of proof before I 
call attention — the two couts of the declaration. You are 


instructed that there is no presumption of negligence on 
the part of the defendant by reason of the happening of the 
accident. The burden of proof is on the plaintiff, 
40 and before he can recover in this case he must prove 
by a preponderance of the evidence that the defend¬ 
ant was guilty of the negligence charged in the declaration, 
and that said negligence was the proximate cause of his 
injuries: and unless the plaintiff sustains this burden of 
proof, you are instructed, as a matter of law, that your 
verdict should be for the defendant. 

I am quite certain that I have said to all of you in previ¬ 
ous cases something more in detail about the burden of 
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proof, and I will not go into that matter any further, be¬ 
cause I think this request to charge, which I have just read 
to you, sufficiently conveys the idea of what the burden of 
proof means. 

The first count of the declaration charges what is not dis¬ 
puted : that the plaintiff was a passenger who paid his fare 
so as to permit him to ride upon this car; and it says that 
it was the duty of the defendant, the Capital Traction Com¬ 
pany, to exercise the highest degree of care to the end that 
the plaintiff might not suffer any injury while such a pas¬ 
senger. That is the degree of care which is required of 
common carriers of passengers—the highest degree of care, 
so that passengers may not 1)0 injured. 

I think I had better sav right here something which does 
not qualify that in any respect, but has a bearing upon it. 
It is perfectly well known that in the operation of trolley 
cars there are movements of the car, or stoppages of the 
car when it has been moving which may result in throwing 
persons off their equilibrium. "Without pretending to too 
much scientific knowledge, it is simply an illustration of 
what is known as the power of inertia, which is the law 
that bodies which start to move will continue to move until 
something or other interrupts that movement. If we are 
going ahead with the car as it is moving, and all of a sudden 
the car stops, following that law of physics, wd tend to keep 
going. Or, in going around a curve, if we have been 
41 going in one direction, and the car chanlges its direc¬ 
tion, we tend to keep moving in the direction in which 
we were going, and if we are not careful we are apt to be 
thrown off our balance. Those things, when the car is be¬ 
ing operated in the ordinary way, are likely to happen, but 
we, the passengers, take the risk of that kind of thing. We 
must look out for ourselves. So, the duty of the common 
carrier, or trolley company, is not ignored merely because 
of the fact of these things which I have bqen speaking 
about, but it is onlv the ordinarv thing of that kind, in the 
ordinary careful operation of the car, which spems to be a 
necessary result that ordinary operation, that! we are sup¬ 
posed to have to look out for, or, if we do not, bear the con¬ 
sequences. 

The first count of the declaration says that the plaintiff 
was a passenger for hire, and states this duty; which, as I 
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say, is the duty which the law pi:, -es upon a common car¬ 
rier; it states that, disregarding that duty, the car was 
negligently operated at an excessive rate of speed, so that 
the car was caused to jerk violently, and as the result of that 
violent jerk the plaintiff was thrown off his balance, and 
went through the window in the manner in which you have 
been told about here. 

It is for you to say, as I have stated a moment ago, 
whether that is the fact; whether the car was running at an 
excessive rate of speed, and as a result of that, under all 
the circumstances, this accident happened. Then, you must 
say whether that was a negligent act upon the part of the 
defendant, through its motorman, to have run the car at 
that excessive rate of speed. If the plaintiff has satisfied 
you, by a fair preponderance of the evidence, that there 
was this excessive rate of speed, beyond what was ordinary, 
and as a result the injury came about, then your verdict 
should be for the plaintiff on the first count of the declara¬ 
tion unless there was contributory negligence on the part 
of the plaintiff, a matter which 1 will speak to you about in 
a moment or two. 


42 The second count of the declaration also charges 

that the plaintiff was a passenger for hire, and it 
charges that it was the duty of the railroad company to 
exercise the highest degree of care, and says that the ear 
was operated with a violent, extraordinary and unusual 
jerk or jolt, and that tin* plaintiff was standing in the car 
preparatory to alighting: and. as a result of this unusual 
and extraordinary jolt or jerk lie was thrown through the 
window, as you have been told. 

If that is the fact, proved to your satisfaction by a fair 
preponderance of the evidence, and you find that that was 
a negligent thing, then the plaintiff is entitled to recover 
a verdict against the defendant under the second count of 
the declaration. 


I will say again that whether there was negligence de¬ 
pends upon all the circumstances of the case, as you, the 
jury, find them to have been at the time of this accident. 

But, says the defendant in this case, even though you find 
that the company was negligent and that the negligence re¬ 
sulted in the happening of this accident, still the plaintiff 
was also negligent, and his negligence contributed to the 
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happening of the accident. If that is so, if that is what you 
find to be the fact, then, even though you may find that the 
defendant, through its negligence, caused this accident, 
your verdict would have to be for the defendant, because 
the law is that where an accident happens through the negli¬ 
gence of both parties, a plaintiff suing to recover from the 
other party to the occurrence may not do so jif his negli¬ 
gence contributed to the happening of the accident. 

To put it in plain language, if you say that both the de¬ 
fendant and the plaintiff were negligently to blame for 
this accident, then the plaintiff is not entitled to recover, 
but the burden of proof here on the question of contributory 
negligence, is on the defendant. You cannot find 
43 that the plaintiff was negligent and that that negli¬ 
gence contributed to the happening of this accident 
unless the defendant has satisfied vou of that fact bv a fair 

• 4' 

preponderance of the evidence. So, if the defendant was 
negligent, which the plaintiff must prove, and the plaintiff 
was not negligent, the plaintiff is entitled to a verdict. If 
the defendant was negligent, which the plaintiff must prove, 
but if the plaintiff was also negligent, which the defendant 
must prove, and if the negligence of both contributed to the 
happening of this accident, then the plaintiff is not entitled 
to recover. 

Suppose you reach tin* conclusion that there was negli¬ 
gence on the part of the defendant and no negligence on the 
part of the plaintiff, or, in other words, suppose you find 
that the plaintiff is entitled to recover something in the 
way of damages for what he has suffered. Then comes the 
question of how much. That is for you to decide on the 
evidence in the case. 

So far as concerns the amount of expenditures, I do not 
understand that there is any question that the expenditures 
were reasonable, and reasonably made. You d ;0 not ques¬ 
tion that, do you ? 

7 4 I 

Mr. Jones: Xo, sir. j 

The Court: .Mr. Yeatman said the amount \yas $403.85. 
llis arithmetic may be better than mine, but I figure the 
amount to be $428.85. 

.Mr. Yeatman: 1 would rather accept Your Honor’s 
figure. i 
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Tlie Court: Naturally the plaintWT will accept the larger 
figure, hut that is what these items foot up to. If you find 
for the plaintiff, you will not have any trouble about those 
items, but in checking the other matters the Court has 
nothing to say to you about that at all. You are to allow 
what you think will reasonably compensate the plaintiff for 
that which he has suffered. 

44 There is a contention here that the injuries suf¬ 

fered by the plaintiff are permanent injuries, and if 

vou believe that he has established that fact bv a fair ore- 
• * * 

ponderance of the evidence, then you should allow him what, 
in your judgment, will reasonably compensate him not only 
for the things which he has suffered, but for that which vou 
find to be permanent in that situation, caused by this acci¬ 
dent. lie says he suffered a loss of blood, and he has 
had a severe nervous shock, and that there is a permanent 
injury to his nervous system: that he has suffered mental 
pain and anguish: that his arm is permanently injured: his 
arm is disfigured: that he has been prevented from follow¬ 
ing his occupation—d do not know that it is claimed that 
that will be permanent, but if it relates to the past, he has 
not suffered any damage in that particular respect, because 
the bank, his employer, has paid him. 

He says he has laid out or expended this money which I 
have already spoken about, and that he will be required to 
expend money in the future to alleviate whatever suffering 
he may have, or that which he claims is permanent about 


this case. 

Unless counsel desire to have me sav anvthing further 

about the case, I will refer it to vou. You mav take the 

• • 

declaration with vou, and vou mav find a verdict for the 
plaintiff on the evidence, if that is your judgment, on either 
or both of the counts. You may — against him on one count 
and for him on the other: and, of course, vou mav find for 
the defendant on both counts if that is vour view of the 
situation.” 


Thereupon the case was submitted to the jury and after 
deliberation the jury returned to the courtroom and the 
following took place: 

“The Clerk: Mr. Foreman, have the jury agreed upon 
their verdict ? 
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“The Foreman: We have. 

“The Clerk: How do they find, for the plaintiff or 

45 for the defendant? 

“The Foreman: For the plaintiff. 

“The Clerk: In what sum have they assessed damages? 
“The Foreman: Five hundred dollars undier the first 
count and $4,500 under the second count. 

“The Clerk: Making a total of $5,000? 

“The Foreman: Yes. 

“The Clerk: Gentlemen, vour foreman saith that vou find 

• • % • i * 

a verdict in favor of the plaintiff and that you assess his 
damages in the sum of $5,000, and that is your verdict, 
gentlemen of the jury so say each and all of you. 

To the last question some of the jurors answered in the 
affirmative and others merely nodded. The jury was there¬ 
upon excused. Thereafter, in due course, the Clerk of the 
Court entered upon the minutes of the Court a general 
verdict for the plaintiff in the sum of $5,000. Immediately 
thereafter, on January 22, 1927, the defendant, by its at- 
torncvs, filed a motion to correct the minute oiitrv of said 
verdict on the ground that said minute entry was not a fair, 
true, accurate and correct cntrv of the verdict actually 

7 V w 

rendered bv the Jurv. 

♦ V 

Said motion was presented to the Court on Friday, Feb¬ 
ruary 4,1927 and after hearing argument by counsel for the 
defendant and plaintiff, the Court overruled said motion 

and refused to correct the said minute cntrv of said verdict. 

* 

To the overruling of said motion counsel for the defendant 
noted an exception and said exception was duly allowed by 
the Court. 

The foregoing is the substance of all the testimony taken 
in the case and an accurate and correct statement of what 

I 

transpired upon the return of the verdict by the Jury and 
the subsequent actions of the defendant vyitli respect 
thereto. 

And thereupon, and as all of the exceptions taken by the 
defendant in this ease were duly noted and allowed as afore¬ 
said, and duly noted upon the minutes of the Court, 

46 and because the matters and things hereinbefore re¬ 
cited are not matters of record, in order to make the 

same a part of the record herein, which is hereby ordered, 
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so that the defendant may have its ease reviewed on appeal, 
the defendant, bv its attornevs, moves the Court to sign 
and seal this, its Bill of Exceptions, to have the same force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
by the Court; and thereupon the defendant tenders this, its 
Bill of Exceptions, and requests the Court to sign and seal 
the same, which is accordingly done now for then this 
Fourth day of April, A. 1)., 1927. 

WALTER I. McCOY, 

.Justice. 


We consent to this Bill of Exceptions. 

WILTON J. LAMBERT, 

RUDOLPH H. YEATMAX, 

Attorneys for the Plaintiff. 

47 f Endorsed:] Law No. 70874. Robert M. Lyon, an 
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No. 4593. The Capital 'fraction Company, a corporation, 
appellant, vs. Robert M. Lyon, an infant, by his mother and 
next friend. Mae J. Lyon. Court of Appeals, District of 
Columbia. Filed:Apr. 27, 1927. Henry W. Hodges, clerk. 




